Federal Communications Commission FCC 08-193

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Carriage of Digital Television Broadcast CS Docket No. 98-120
Signals: Amendment to Part 76 of the

Commission’s Rules

N N N N -

FOURTH REPORT AND ORDER
Adopted: August 20,2008 Released: September 4, 2008

By the Commission: Commissioners Copps and Adelstein issuing separate statements.

TABLE OF CONTENTS
Heading Paragraph #
L. INTRODUCGCTION ...ttt ettt sttt st sb ettt sbe e b e enaesae e 1
II. DISCUSSION ...ttt ettt ettt ettt e st e et e e st e s st e s e esee st enseeseenseenseeneenseensenseenes 3
III. PROCEDURAL MATTERS ..ottt sttt s 13
A. Final Regulatory Flexibility Act ANalySiS......cccceviiieriiiieiiieeriie et 13
B. Paperwork Reduction Act of 1995 ANalySis .....cceevieiiieriieiiiiiieeie e 14
C. Congressional REVIEW ACL .......cocuiiiiiiiiiiie ettt e sve e et e e e aae e enaeeenaeeeens 15
D. Additional INfOrmation ............ceeouiiiiiiiieiiieiece et e 16
IV.ORDERING CLAUSES ... ettt ettt ettt ettt eneesae e e eneenneenees 17

Appendix: Final Regulatory Flexibility Analysis

I INTRODUCTION

1. In the Third Report and Order and Third Further Notice of Proposed Rulemaking, we
established rules governing the viewability of broadcast signals, retained and reaffirmed the standard
governing material degradation of broadcast signals, and sought comment on the effect of these rules on
small cable systems, and other issues.' In this Fourth Report and Order, we address the obligations of
small cable systems, and grant them an exemption from the material degradation requirement to carry
high definition (“HD”) broadcast signals under the Commission’s Rules, as discussed below.’

2. We hold that cable systems that either have 2,500 or fewer subscribers and are not
affiliated with a large cable operator, or have an activated channel capacity of 552 MHz or less, are
exempt from the requirement to carry high definition versions of broadcast signals for three years
following the digital television (“DTV”) Transition. We emphasize, however, that no exemption from the

! Carriage of Digital Television Broadcast Signals; Amendments to Part 76 of the Commission’s Rules, CS Docket
No 98-120, Third Report and Order and Third Further Notice of Proposed Rulemaking, 22 FCC Red 21064 (2007)
(Viewability Order or Third Further Notice).

? The other issues raised in the Third Further Notice will be addressed in a future Report & Order.
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viewability requirements is necessary; nor, indeed, would it be appropriate.’” The mandatory carriage
rules serve their purpose only when must-carry stations are viewable by all cable subscribers. We
therefore remind cable operators that the signals of all must-carry stations must be made viewable to all
subscribers pursuant to the Commission’s rules, and acknowledge the continued pledges of cable industry
commenters, including the operators of small systems, to ensure viewability.*

II. DISCUSSION

3. The Communications Act of 1934, as amended (the “Act”), at Section 614(b)(4)(A),
requires that cable operators carry broadcast signals “without material degradation,” and, in particular,
instructs the Commission to “adopt carriage standards to ensure that, to the extent technically feasible, the
quality of signal processing and carriage provided by a cable system for the carriage of local commercial
television stations will be no less than that provided by the system for carriage of any other type of
signal.” In 2001, the First Report and Order in this docket established the following requirement to
avoid material degradation of digital signals: “a cable operator may not provide a digital broadcast signal
in a lesser format or lower resolution than that afforded to any digital programmer (e.g., non-broadcast
cable programming, other broadcast digital program, etc.) carried on the cable system, provided, however,
that a broadcast signal delivered in HDTV [i.e., high definition] must be carried in HDTV.”® The Third
Report and Order retained and reaffirmed this standard.” The Commission also adopted rules requiring
that broadcast signals carried pursuant to the must-carry rules be made viewable to all subscribers. In the
Third Further Notice, we expressed concern about the impact these rules might have on small cable
operators, and sought comment on ways to minimize any harms. In particular, we sought comment on a
number of proposals offered by cable commenters, including a waiver or revision of the Commission’s
2001 decision to require carriage of HD signals in HD.® We also asked for comment on “system
characteristics” for the purposes of any changes to the rules that came in response to the Third Further
Notice.

4, Both the National Cable and Telecommunications Association (“NCTA”) and the
American Cable Association (“ACA”), as well as individual cable operators, filed comments and replies
on these questions, along with a number of ex parte filings and presentations. Taken together, the cable

? As we have said before, “making stations actually viewable to cable subscribers is the most fundamental interest
expressed in the must carry rules.” Viewability Order at para. 34.

4 Viewability Order, 22 FCC Red 21064, Note 56; see also, NCTA/ACA/Charter ex parte at 1, ACA Comments at 4,
Charter Comments at 6.

247 U.S.C. § 534(b)(4)(A). See Section 615(g)(2) of the Act, 47 U.S.C. § 535(g)(2) (material degradation
requirements applicable to noncommercial stations). See also H.R. Conf. Rep. No. 102-862, at 67 (1992) (“The
FCC is directed to adopt any carriage standards which are needed to ensure that, so far as is technically feasible,
cable systems afford off-the-air broadcast signals the same quality of signal processing and carriage that they
employ for any other type of programming carried on the cable system.”); S. Rep. No. 102-92, at 85 (1991).

® See Carriage of Digital Television Broadcast Signals; Amendments to Part 76 of the Commission’s Rules and
Implementation of the Satellite Home Viewer Improvement Act of 1999, First Report and Order and Further Notice
of Proposed Rulemaking, 16 FCC Rcd 2598, 2629, para. 73 (2001) (“First Report and Order”). See also, id. at note
216 (acknowledging the burden on small cable systems).

7 Viewability Order, 22 FCC Red at 21067, 4 7.

¥ ACA’s earlier comments in this docket left some uncertainty about whether the Association was opposing the
application to its members of the viewability rules, the material degradation rules, or both. ACA Comments at 10
(July 16, 2007). Recent filings by ACA and NCTA have made clear that operators of small cable systems are
seeking an exemption from aspects of the prohibition on material degradation. See discussion, infra.
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commenters do not lodge strong objections to the requirement to “provide all subscribers with a viewable
signal,” but rather ask the Commission to exempt “small systems from any requirement to also provide a
digital signal under the FCC’s interpretation of the ‘no material degradation’ provisions of Section 614.”"°

5. First, we clarify that our rules do not require cable operators, irrespective of system size,
to carry an SD digital version of a broadcast station's signal, in addition to the analog version, to satisfy
the material degradation requirement retained in the Third Report and Order."' This is because both an SD
digital version and an analog version of the digital broadcast signal received at the headend should have
the same resolution — 4801 — and thus there should be no perceivable difference between the two versions
of the signal.'> We also reiterate that, for purposes of the Viewability requirements, any cable operator,
irrespective of system size, may be required to carry an SD version of a must carry station's signal if there
are digital subscribers to the system who would otherwise be unable to view the analog version of that
station’s signal."” Therefore, cable systems subject to the exemption in this order, which exempts certain
cable systems as described herein from carrying broadcast signals in HD or any other digital format,
would not be required to carry an HD or an SD version as long as all subscribers can receive and view the
downconverted analog signal.

6. Commenters state that, without an exemption from the material degradation rules, “small
systems will be forced to absorb or impose significant and unsustainable price increases, or in some
instances to shut down altogether.”'* The National Association of Broadcasters and Maximum Service
Television (“NAB”), in a joint comment and joint reply, expressed opposition to this small system
exemption.” Section 614(b)(4)(A) of the Act directs the Commission to adopt material degradation
standards ensuring that “to the extent technically feasible, the quality of signal processing and carriage
provided by a cable system for the carriage of local commercial television stations will be no less than
that provided by the system for carriage for any other type of signal.”

7. We are persuaded by the comments filed by cable operators that requiring small systems
with certain characteristics to carry HD versions of all broadcast television stations’ HD signals would not
be appropriate. Regarding the question of what system characteristics are appropriate under this
exemption, we will first use the technical standard originally adopted for waivers of these rules,'® and
apply the exemption to systems of 552 MHz or less. We will also exempt systems with 2,500 or fewer

 ACA Reply at 1 (emphasis in original).

" NCTA/ACA/Charter ex parte at 1. As explained in the Viewability Order, the increasing number of cable
operators providing no analog service to subscribers (on “all-digital” cable systems) must provide digital versions of
local broadcast signals in order to comply with the viewability requirements, but need not provide downconverted
analog versions of those signals.

' See Viewability Order, 22 FCC Red at 21067, 9 7 ("Second, a cable operator must carry broadcast stations such
that, when compared to the broadcast signal, 'the difference is not really perceptible to the viewer.' Thus, 'a
broadcast signal delivered in HDTV must be carried in HDTV."") (emphasis added), and 47 C.F.R. § 76.62.

'2 While footnote 44 of the Viewability Order could be read to the contrary when it referenced an “original digital
format”, it was intended to refer to the original HD format, not an SD format. Viewability Order, 22 FCC Red at
21071.

" See Id. at 21071, 9 18 (requiring carriage of must carry stations' signals down-converted to analog for analog
subscribers and allowing only carriage in digital format for all-digital systems), and 47 C.F.R. § 76.56(d)(3).

¥ NCTA Comments at 12.
> NAB and MSTV Reply at 5.

o Viewability Order at para 37.
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subscribers that are not affiliated with a cable operator serving more than 10% of all multichannel video
programming distributor (MVPD) customers. The Rural Independent Competitive Alliance (RICA)
argues that “pressing uneconomic digital carriage upon small... rural systems may well... limit access to
broadcast signals for rural consumers generally by creating a regime in which the required carriage is too
expensive to operate.”'” The Organization for the Promotion and Advancement of Small
Telecommunications Companies (“OPASTCQO”) expresses a similar concern, stating that this could lead
to the loss of lower-priced video offerings in many markets, thus reducing consumer choice."® Charter
Communications, Inc. (Charter), operator of a number of small systems, provides specific examples of
systems with very few subscribers, where per-subscriber upgrade costs would be so high as to make it not
worthwhile to continue operating the system."” As even NAB and MSTV acknowledge, in some markets
there is no local-into-local Direct Broadcast Satellite (“DBS ”) service, so the loss of a small cable system
could mean the effective loss of all MVPD service for some customers.”’ Indeed, in some areas, due to
poor over-the-air reception, loss of a small cable system could mean loss of any access to some or all
broadcast signals as well. The Commission will review these exemptions between February 18, 2011 and
February 17, 2012, and they will expire at the conclusion of that period if not renewed. We note that as
with all Commission rules, systems that do not fall within either of these exemption categories may still
file for individual waivers.?' We will expedite the review process for cable operators that are requesting
a waiver for systems with 5,000 or fewer subscribers, which could require shortening the comment and
reply period to 10 days for comment and 5 days for reply, so that the Bureau will resolve the request no
later than 30 days after it is received by the commission.

8. Cable commenters, including NCTA, argue that because all must-carry stations will
remain viewable and available to all cable subscribers even after the grant of a material degradation
exemption, any harm to broadcasters will be less than the harm that would be suffered by small cable
system operators if these exemptions were not granted.”> This argument is not directly contradicted by
NAB and MSTV.”

7 RICA reply at 4.

" OPASTCO reply at 2-3.

' Charter May 6, 2008 ex parte.
*NAB and MSTV reply at 7.

*! Prior to the release of this Report and Order, Mid-State Community TV, Inc. filed a petition for a waiver of the
requirement to carry HD signals pursuant to the material degradation rules. Mid-State Community TV, Inc. Petition
for Waiver, CSR-7850 (filed March 6, 2008). The Mid-State system has an activated channel capacity of only 450
MHz, below the 552 MHz threshold established herein. This Report and Order therefore moots Mid-State’s Petition
for Waiver, and we hereby dismiss CSR-7850. Similarly, Mediacom Communications Corp. (“Mediacom”) filed a
petition for waiver of the requirement to carry HD signals pursuant to the material degradation rules on forty-four
systems. Mediacom Communications Corporation Request for Waiver, CSR-7946 (filed May 13, 2008). These
Mediacom systems qualify for the exemption adopted in this Order, because they serve far fewer than 2,500
subscribers, and Mediacom serves fewer than 10% of all MVPD subscribers. /d. at 1. This Report and Order
therefore moots Mediacom’s Petition for Waiver, and we hereby dismiss CSR-7946.

22 NCTA Comments at 12.

%3 The Small Business Administration’s Office of Advocacy (“SBAOA”) argues that our initial regulatory impact
analysis is insufficient. This argument, however, appears to be based on a mistaken belief that the Third Further
Notice proposed to apply the viewability and material degradation rules to small cable operators. See SBAOA
Comments at 5. On the contrary, the Third Further Notice sought comment on proposals for exempting small cable
operators from some portion of those rules, and those proposals were fully and properly addressed in the Initial
Regulatory Flexibility Analysis of that item. Viewability Order, 22 FCC Rcd 21064, App. B.

4
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9. ACA proposed also looking to the number of subscribers served by a system to determine
the scope of the exemption. Based on the record in this proceeding, we find that for some systems with a
small number of subscribers, the cost of mandatory HD carriage warrants an exemption from compliance.
Therefore, we will also exempt systems with 2,500 or fewer subscribers that are not affiliated with a cable
operator serving more than 10% of all multichannel video programming distributor (MVPD) customers.
In systems with 2,500 or fewer subscribers, the cost-per-subscriber could be significant, even if costs
were borne in part by analog subscribers (who would receive no direct benefit from the HD carriage).”*
We recognize, however, that small cable systems may be part of larger, multiple-cable-system, networks.
This potentially allows even very high costs to be spread over large numbers of subscribers, easing the
upgrade cost burden even in systems with small numbers of subscribers. Therefore, we exclude from this
exemption any system affiliated with® a cable operator serving more than 10% of all multichannel video
programming distributor (MVPD) subscribers.”®

10. In their comments to the Second Further Notice, ACA proposed that must-carry
broadcasters should be required to pay the cost of downconverting their signals for carriage in analog.”’
The Commission declined to adopt this proposal for all cable operators, noting that “post-transition
downconversion will be undertaken by operators, at their discretion, in order to comply with the Act.
We raised this issue for comment in the Third Further Notice, asking whether must-carry stations should
be required to pay the costs associated with downconversion by small cable operators in particular.® No
commenters supported this proposal,’ and we decline to adopt it.

9928

11. The exemptions adopted in this Order shall be in force for three years from the date of the
digital transition, subject to review by the Commission during the last year of this period (i.e., between
February 2011 and February 2012). In light of the numerous issues associated with the transition, it is
important to retain flexibility as we deal with emerging concerns. A three-year sunset provides the
Commission with the opportunity after the transition to review these rules in light of the potential cost and
service disruption to consumers, and the state of technology and the marketplace. Additionally, providing
a window of time to phase in new technology gives systems a clear opportunity to come into compliance
with the rules by spreading their effort and costs over an extended period.”'

12. In conclusion, we are granting relief to operators of cable systems with 2,500 or fewer
subscribers that are not affiliated with a cable operator serving more than 10% of all MVPD subscribers,
and to those with an activated channel capacity of 552 MHz or less, from the requirement to carry HD
versions of broadcast signals. The Commission will review these material degradation exemptions

* Charter June 12, 2008 ex parte.
» See 47 C.F.R. § 76.501.

% See the “market concentration table” in the Commission’s most recently released Annual Video Competition
Report to Congress; currently, In the Matter of Annual Assessment of the Status of Competition in the Market for the
Delivery of Video Programming, MB Docket No. 05-255, Twelfth Annual Report, 21 FCC Red 2503, Appendix B,
Table B-3 (2006).

*” ACA Comments at 10 (July 16, 2007).

¥ Viewability Order, 22 FCC Red at 21080-1, 9 35.
¥ Id. at 21104,  84.

** NAB did note its opposition. NAB Comments at 8.

31 See, e.g., Local Broadcast Signal Carriage Issues and Retransmission Consent Issues, CS Docket No. 00-96,
Second Report and Order, Memorandum Opinion and Order, and Second Further Notice of Proposed Rulemaking,
23 FCC Rced 5351 (2008).
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simultaneously with the viewability rules adopted in the Viewability Order, and they will expire on
February 17, 2012 if not renewed.”> All operators must continue to ensure that every subscriber to a cable
system is able to view every must-carry signal, by downconverting it if necessary and carrying it in a
format or formats that can be viewed by all subscribers. We find that the record in this case supports the
cable commenters’ suggestion that this exemption will best ensure the continued viability and
competitiveness of small cable systems in markets throughout the country, thereby ensuring the broadest
possible cable carriage after the transition.

III. PROCEDURAL MATTERS

A. Final Regulatory Flexibility Act Analysis

13. As required by the Regulatory Flexibility Act of 1980 (“RFA”),” the Commission has
prepared a Final Regulatory Flexibility Analysis (“FRFA”) relating to this Fourth Report and Order. The
FRFA is set forth in the Appendix.

B. Paperwork Reduction Act of 1995 Analysis

14. The Fourth Report and Order has been analyzed with respect to the Paperwork
Reduction Act of 1995 (“PRA”).** This document does not contain new or modified information
collection requirements subject to the PRA, Public Law 104-13. In addition, therefore, it does not
contain any new or modified “information collection burden for small business concerns with fewer than
25 employees,” pursuant to the Small Business Paperwork Relief Act of 2002, Public Law 107-198, see
44 U.S.C. 3506(c)(4).

C. Congressional Review Act

15. The Commission will include a copy of this Fourth Report and Order in a report to be
sent to Congress and the Government Accountability Office pursuant to the Congressional Review Act,
see 5 U.S.C. § 801(a)(1)(A).

D. Additional Information

16. For more information on this Fourth Report and Order, please contact Lyle Elder,
Lyle.Elder@fcc.gov, of the Media Bureau, Policy Division, 202- 418-2120, or Eloise Gore,
Eloise.Gore@fcc.gov, of the Media Bureau, 202-418-7200.

IV.  ORDERING CLAUSES

17. Accordingly, IT IS ORDERED, that, pursuant to authority found in Sections 4(i), 4(j),
303(r), 614, and 615 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(1), 154(j),
303(r), 534, and 535, and Section 1.3 of the Commission’s Rules, 47 C.F.R. § 1.3, this Fourth Report and
Order is HEREBY ADOPTED and shall become effective 30 days after publication in the Federal
Register.

32 J e., between February 18, 2011 and February 17, 2012; see 9§ 11, supra, and Viewability Order, 22 FCC Red at
21070.

3 See 5 U.S.C. § 604. The RFA, see 5 U.S.C. § 601-612, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (“SBREFA”), Pub. L. No. 104-121, Title I, 110 Stat. 847 (1996). The SBREFA
was enacted as Title IT of the Contract With America Advancement Act of 1996 (“CWAAA”).

3 Paperwork Reduction Act of 1995 (“PRA™), Pub. L. No. 104-13, 109 Stat 163 (1995) (codified in Chapter 35 of
Title 44 U.S.C.).
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18. IT IS FURTHER ORDERED that cable systems with (1) 2,500 or fewer subscribers
that are not affiliated with a cable operator serving more than 10% of all MVPD subscribers, or (2) an
activated channel capacity of 552 MHz or less, are exempt, from February 18, 2009 through February 17,
2012, from the requirement, under 47 C.F.R. § 76.62, to carry high definition versions of broadcast
stations’ signals.

19. IT IS FURTHER ORDERED that the Consumer and Governmental Affairs Bureau,
Reference Information Center, SHALL SEND a copy of this Fourth Report and Order, including the
Final Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business
Administration.

20. IT IS FURTHER ORDERED that the Commission SHALL SEND a copy of this
Fourth Report and Order in a report to be sent to Congress and the General Accountability Office
pursuant to the Congressional Review Act, see 5 U.S.C. § 801(a)(1)(A).

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX
Final Regulatory Flexibility Analysis For the Fourth Report and Order

1. As required by the Regulatory Flexibility Act of 1980, as amended (“RFA”)," an Initial
Regulatory Flexibility Analysis (“IRFA”) was incorporated in the Third Further Notice of Proposed
Rulemaking (Third Further Notice).> The Commission sought written public comment on the proposals
in the Third Further Notice, including comment on the IRFA. This present Final Regulatory Flexibility
Analysis (“FRFA”) conforms to the RFA.’

A. Need for, and Objectives of, the Fourth Report and Order

2. This Fourth Report and Order exempts certain cable systems from the material
degradation requirement to carry HD versions of HD broadcast signals that was reaffirmed in the Third
Report and Order. We are granting relief to operators of cable systems with 2,500 or fewer subscribers
that are not affiliated with a cable operator serving more than 10% of all MVPD subscribers, and to those
with an activated capacity of 552 MHz or less. The Commission will review these material degradation
exemptions simultaneously with the viewability rules adopted in the Viewability Order (i.e., between
February 18, 2011 and February 17, 2012), and they will expire on February 17, 2012 if not renewed.”
All operators must continue to ensure that every subscriber to a cable system is able to view every must-
carry signal, by downconverting it if necessary and carrying it in a format or formats that can be viewed
by all subscribers.

B. Summary of Significant Issues Raised by Public Comments in Response to
the IRFA

3. No comments were filed in response to the IRFA. °

C. Description and Estimate of the Number of Small Entities

To Which Our Action Will Apply

4. The RFA directs the Commission to provide a description of and, where feasible, an
estimate of the number of small entities that will be affected by the rules adopted herein.® The RFA
defines the term “small entity” as having the same meaning as the terms “small business,” “small

' See 5U.S.C. § 603. The RFA, see 5 U.S.C. §§ 601 — 612, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).

2 Carriage of Digital Television Broadcast Signals, Amendments to Part 76 of the Commission’s Rules, CS Docket
No 98-120, Third Report and Order and Third Further Notice of Proposed Rulemaking, 22 FCC Rcd 21064, 21116
(2007) (Viewability Order or Third Further Notice).

3 See 5U.S.C. § 604.
4 Viewability Order, 22 FCC Red at 21070.

> The Small Business Administration’s Office of Advocacy (“SBAOA”) argues that our initial regulatory impact
analysis is insufficient. This argument, however, appears to be based on a mistaken belief that the Third Further
Notice proposed to apply the viewability and material degradation rules to small cable operators. See SBAOA
Comments at 5. On the contrary, the Third Further Notice sought comment on proposals for exempting small cable
operators from some portion of those rules, and those proposals were fully and properly addressed in the Initial
Regulatory Flexibility Analysis of that item. Viewability Order, 22 FCC Rcd 21064, App. B.

65U.S.C. § 603(b)(3).
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organization,” and “small governmental jurisdiction.”” In addition, the term “small business” has the
same meaning as the term “small business concern” under the Small Business Act.® A small business
concern is one which: (1) is independently owned and operated; (2) is not dominant in its field of
operation; and (3) satisfies any additional criteria established by the Small Business Administration
(“SBA™).” The decision of the Commission in this Fourth Report and Order primarily affects cable
operators and television stations. A description of these small entities, as well as an estimate of the
number of such small entities, is provided below.

5. Cable Television Distribution Services. Since 2007, these services have been defined
within the broad economic census category of Wired Telecommunications Carriers; that category is
defined as follows: “This industry comprises establishments primarily engaged in operating and/or
providing access to transmission facilities and infrastructure that they own and/or lease for the
transmission of voice, data, text, sound, and video using wired telecommunications networks.
Transmission facilities may be based on a single technology or a combination of technologies.” The SBA
has developed a small business size standard for this category, which is: all such firms having 1,500 or
fewer employees.'’ To gauge small business prevalence for these cable services we must, however, use
current census data that are based on the previous category of Cable and Other Program Distribution and
its associated size standard; that size standard was: all such firms having $13.5 million or less in annual
receipts. According to Census Bureau data for 2002, there were a total of 1,191 firms in this previous
category that operated for the entire year. Of this total, 1,087 firms had annual receipts of under $10
million, and 43 firms had receipts of $10 million or more but less than $25 million. Thus, the majority of
these firms can be considered small.

6. Cable Companies and Systems. The Commission has also developed its own small
business size standards, for the purpose of cable rate regulation. Under the Commission’s rate regulation
rules, a “small cable company” is one serving 400,000 or fewer subscribers, nationwide."' Industry data
indicate that, of 1,076 cable operators nationwide, all but eleven are small under this size standard."* In
addition, under the Commission’s rate regulation rules, a “small system” is a cable system serving 15,000
or fewer subscribers." Industry data indicate that, of 7,208 systems nationwide, 6,139 systems have

75U.8.C. § 601(6).

¥5U.8.C. § 601(3) (incorporating by reference the definition of “small-business concern” in the Small Business
Act, 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an
agency, after consultation with the Office of Advocacy of the Small Business Administration and after opportunity
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the
agency and publishes such definition(s) in the Federal Register.”.

Y 15U.8.C. § 632.
13 C.F.R. § 121.201 (NAICS Code 517210).

""47CFR. § 76.901(e). The Commission determined that this size standard equates approximately to a size
standard of $100 million or less in annual revenues. Implementation of Sections of the 1992 Cable Act: Rate
Regulation, Sixth Report and Order and Eleventh Order on Reconsideration, 10 FCC Rcd 7393, 7408 (1995).

"2 These data are derived from: R.R. Bowker, Broadcasting & Cable Yearbook 2006, “Top 25 Cable/Satellite
Operators,” pages A-8 & C-2 (data current as of June 30, 2005); Warren Communications News, Television &
Cable Factbook 2006, “Ownership of Cable Systems in the United States,” pages D-1805 to D-1857.

47 C.F.R. § 76.901(c).
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under 10,000 subscribers, and an additional 379 systems have 10,000-19,999 subscribers.'* Thus, under
this rate regulation size standard, most cable systems are small.

7. Cable System Operators. The Communications Act of 1934, as amended, also contains a
separate size standard for small cable system operators with respect to rate regulation requirements, which
is “a cable operator that, directly or through an affiliate, serves in the aggregate fewer than 1 percent of all
subscribers in the United States and is not affiliated with any entity or entities whose gross annual
revenues in the aggregate exceed $250,000,000.”"> The Commission has determined that an operator
serving fewer than 677,000 subscribers shall be deemed a small operator, if its annual revenues, when
combined with the total annual revenues of all its affiliates, do not exceed $250 million in the aggregate.'®
Industry data indicate that, of 1,076 cable operators nationwide, all but ten are small under this rate
regulation size standard.'” We note that the Commission neither requests nor collects information on
whether cable system operators are affiliated with entities whose gross annual revenues exceed $250
million,"® and therefore we are unable to estimate more accurately the number of cable system operators
that would qualify as small under this size standard.

8. Television Broadcasting. This Economic Census category “comprises establishments
primarily engaged in broadcasting images together with sound. These establishments operate television
broadcasting studios and facilities for the programming and transmission of programs to the public.”"
The SBA has created the following small business size standard for Television Broadcasting firms: those
having $14 million or less in annual receipts.”’ The Commission has estimated the number of licensed
commercial television stations to be 1,379.%' In addition, according to Commission staff review of the
BIA Publications, Inc., Master Access Television Analyzer Database (BIA) on March 30, 2007, about
986 of an estimated 1,374 commercial television stations (or approximately 72 percent) had revenues of
$13 million or less.”> We therefore estimate that the majority of commercial television broadcasters are
small entities.

4 Warren Communications News, Television & Cable Factbook 2006, “U.S. Cable Systems by Subscriber Size,”
page F-2 (data current as of Oct. 2005). The data do not include 718 systems for which classifying data were not
available.

15 47 U.S.C. § 543(m)(2); see 47 C.F.R. § 76.901(f) & nn. 1-3.

' 47 CFR. § 76.901(f); see Public Notice, FCC Announces New Subscriber Count for the Definition of Small
Cable Operator, DA 01-158 (Cable Services Bureau, Jan. 24, 2001).

17 These data are derived from: R.R. Bowker, Broadcasting & Cable Yearbook 2006, “Top 25 Cable/Satellite
Operators,” pages A-8 & C-2 (data current as of June 30, 2005); Warren Communications News, Television &
Cable Factbook 2006, “Ownership of Cable Systems in the United States,” pages D-1805 to D-1857.

18 .. . . . ..

The Commission does receive such information on a case-by-case basis if a cable operator appeals a local
franchise authority’s finding that the operator does not qualify as a small cable operator pursuant to § 76.901(f) of
the Commission’s rules. See 47 C.F.R. § 76.911.

' U.S. Census Bureau, 2007 NAICS Definitions, “515120 Television Broadcasting” (partial definition);
http://www.census.gov/naics/2007/def/ND515120. HTM#N515120.

¥ 13C.FR. § 121.201, NAICS code 515120 (updated for inflation in 2008).

2l See FCC News Release, “Broadcast Station Totals as of December 31, 2007,” dated March 18, 2008;
http://www.fcc.gov/Daily Releases/Daily Business/2008/db0318/DOC-280836A1.pdf.

2 We recognize that BIA’s estimate differs slightly from the FCC total given supra.
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9. We note, however, that in assessing whether a business concern qualifies as small under
the above definition, business (control) affiliations™ must be included. Our estimate, therefore, likely
overstates the number of small entities that might be affected by our action, because the revenue figure on
which it is based does not include or aggregate revenues from affiliated companies. In addition, an
element of the definition of “small business” is that the entity not be dominant in its field of operation.
We are unable at this time to define or quantify the criteria that would establish whether a specific
television station is dominant in its field of operation. Accordingly, the estimate of small businesses to
which rules may apply does not exclude any television station from the definition of a small business on
this basis and is therefore possibly over-inclusive to that extent.

D. Description of Projected Reporting, Record Keeping, and other
Compliance Requirements for Small Entities

10. So long as cable operators already maintain accurate business and technical
records that would allow them to determine whether or not they fall within one of the two
exemption classes, the Fourth Report and Order creates no additional reporting, recordkeeping,
or compliance requirements for small cable operators. Small broadcast stations will also be
affected by the rules in the Fourth Report and Order, but we do not have any reason to expect
that the compliance burden will be any greater than under the prior rules.

E. Steps Taken to Minimize Significant Economic Impact on Small Entities, and
Significant Alternatives Considered

11. The RFA requires an agency to describe any significant alternatives that it has considered
in reaching its proposed approach, which may include the following four alternatives (among others): (1)
the establishment of differing compliance or reporting requirements or timetables that take into account
the resources available to small entities; (2) the clarification, consolidation, or simplification of
compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather
than design, standards; and (4) an exemption from coverage of the rule, or any part thereof, for small
entities.

12. Because the requirements in this Order are in the manner of an exemption from existing
cable rules, they do not impose a negative economic impact on any small cable operators, and provide a
positive economic impact to any operator that operates a system that is exempted. Although we sought
comment on whether there was a specific legal basis for affording relief to small cable operators, we have
declined to adopt exemptions based on such grounds. Instead, we extend the exemptions to specific cable
systems with certain characteristics. Many of these systems are owned by small entities, who, as noted,
will receive positive economic impact from the exemptions. The rules do not impose any significant
burdens on small television stations.

3 “[Business concerns] are affiliates of each other when one concern controls or has the power to control the other
or a third party or parties controls or has to power to control both.” 13 C.F.R. § 21.103(a)(1).

*5US.C. §§ 603(c)(1)-(c)(4)
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F. Report to Congress

13. The Commission will send a copy of the Fourth Report and Order, including this
FRFA, in a report to be sent to Congress pursuant to the Congressional Review Act.” In
addition, the Commission will send a copy of the Fourth Report and Order, including this
FRFA, to the Chief Counsel for Advocacy of the SBA. The Fourth Report and Order and FRFA
(or summaries thereof) will also be published in the Federal Register.*

¥ See 5 U.S.C. § 801(a)(1)(A).
%0 See 5 U.S.C. § 604(b).
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STATEMENT OF
COMMISSIONER MICHAEL J. COPPS

Re: Carriage of Digital Television Broadcast Signals: Amendment to Part 76 of the
Commission’s Rules, CS Docket 98-120

In the cable carriage order adopted last September, I expressed my disappointment that
we did not resolve these small system issues at the time. Again, when we deferred the HD
carriage requirements for DBS operators last March, I expressed the hope that we would turn
quickly to the carriage issues raised by small cable operators. While this Order has taken far
longer than I would have preferred, I am pleased that we have finally acted to provide some
relief for small cable systems. At the same time, I am pleased that the Commission will re-
examine these exemptions by February 17, 2012 to ensure that we maintain the appropriate
balance as the digital marketplace continues to evolve.
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STATEMENT OF
COMMISSIONER JONATHAN S. ADELSTEIN

Re: Carriage of Digital Television Broadcast Signals: Amendment to Part 76 of the
Commission’s Rules, CS Docket 98-120

After nearly one year since this Commission clarified the obligations of major cable
systems after the digital TV transition, we are finally clarifying the obligations of small,
capacity-constrained cable systems. Last year, it was eminently clear that the waiver process we
adopted for small cable systems in the Third Report and Order would not have been adequate. |
am pleased that the Commission has realized its previous miscalculation, from which I dissented,
and is correcting it today.

While we are granting small cable systems an exemption to our material degradation
requirement, it is important to point out that no viewer will be disfranchised. In today’s Order,
we ensure that all cable subscribers will continue to receive a viewable signal of all their
broadcast channels. However, as we did for the satellite television industry, we have considered
the technical and resource limitations of small cable systems and, accordingly, have provided
limited, temporary relief.

I am also pleased that we clarify in this Order that major cable operators are not required
to carry a standard definition digital version and an analog version because there is “no

perceivable difference between the two versions.”

For these reasons, I support this Order.

14



